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Background – DFA 
 

• The financial crisis that began in late 2007 
highlighted deficiencies in the existing U.S. financial 
institution resolution regime 

 

• In the aftermath of the crisis, Congress enacted the 
Dodd-Frank Act (“DFA”)  
 

• Title I and Title II of DFA provide significant 
authorities to the FDIC and other regulators to 
address the failure of a systemically important 
financial institution (“SIFI”) 
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Background – DFA Title I Resolution 
Plans 

• Under DFA, bankruptcy is the first option in the event of a 
failure of a systemic financial company 
 

• The Federal Reserve Board (“FRB”) and FDIC joint rule 
implementing165(d) of DFA requires certain large, complex 
financial companies to submit living wills annually to 
demonstrate how they would be resolved under the US 
Bankruptcy Code 
 

• Plan submissions must describe their plan for rapid and orderly resolution 
under the Bankruptcy Code or other relevant insolvency regime (e.g., 
SIPA) in the event of material financial distress or failure 

• Plans may not rely on extraordinary government support 
 

• FRB and FDIC may jointly find a plan is not credible or would 
not facilitate an orderly resolution in bankruptcy 
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2013 Guidance: Obstacles 
 

 

• FRB and FDIC identified an initial set of 
categories of obstacles to rapid and orderly 
resolution for each first wave filer to address 
in its subsequent submission. 

 

• The obstacles include: 
• Multiple Competing Insolvencies 
• Global Cooperation 
• Operations and Interconnectedness 
• Counterparty Actions 
• Funding and Liquidity 
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2013 FSOC Non-Bank Designations 
 

• In July, 2013, FSOC designated American International 
Group, Inc. and General Electric Capital Corporation, 
Inc. for consolidated supervision and enhanced 
prudential standards.  
 

• In September, 2013, FSOC designated Prudential 
Financial, Inc. as well. 
 

• Under 165(d) rule, these three firms are required to 
submit initial resolution plans by July 1, 2014. 
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Background – Title II Resolutions  

• Congress recognized that there may be circumstances 
under which a SIFI could not be resolved under 
bankruptcy without posing risk to US financial stability. 
 

• Title II provides a back-up authority to place a SIFI into 
an FDIC receivership process if a resolution through 
bankruptcy would have serious adverse effects on US 
financial stability. 
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Title II - Orderly Liquidation Authority 

• The Orderly Liquidation Authority (“OLA”) provides tools 
necessary to effect a rapid and orderly resolution of a  
financial company 
 

• Title II establishes certain policy goals for the OLA: 
 

• Hold shareholders, debt holders and management of top-tier 
parent company accountable for failure 
 

• Stability of the U.S. financial system must be maintained 
 

• Resolution of the failed covered financial company must impose 
losses in accordance with statutory priorities without cost to U.S. 
taxpayers 
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SIFI Structures: Challenges to 
Resolution 
• U.S. SIFIs organized under a holding company structure 

with hundreds or thousands of interconnected entities: 
 

• Span multiple legal and regulatory jurisdictions 

• Highly integrated 

• Core business lines often not aligned with legal entities 

• Funding dispersed between affiliates as need arises 
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The Single Point of Entry Strategy 
• The FDIC is developing the Single Point of Entry 

(“SPOE”) strategy as a possible approach to resolving a 
SIFI 
 

• Places failed/failing top-tier parent holding company 
into receivership 

• Holds shareholders, debt holders and management of top-
tier parent company accountable for failure 
 

• Keeps operating subsidiaries open 
• Protects against contagion in the financial system 
• Maintains vital linkages among critical operating subsidiaries 
• Ensures continuity of services 
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Resolution Process: Receivership 
• Transfer assets of receivership estate to newly created bridge 

financial company (“bridge company”) 
 
• Leave most liabilities in receivership estate; transfer obligations 

supporting subsidiaries’ contracts to bridge company 
 
• Replace officers and directors responsible for failure; appoint new 

Board of Directors 
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Resolution Process: Funding 
• Expect well-capitalized bridge company and its 

subsidiaries to obtain funding directly from customary 
sources in private markets 
 

• If private-sector funding cannot be immediately 
obtained, DFA provides for liquidity from an Orderly 
Liquidation Fund (“OLF”); if needed, FDIC would utilize 
OLF funds on a short-term transitional basis 

• Only available on a fully secured basis  
• Backed by assessments (if necessary) against the largest 

financial companies 
 

• Taxpayer losses prohibited 
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Resolution Process: Claims 
• Dodd-Frank Act sets receivership claims priority 

 

• Shareholders’ equity, subordinated debt and substantial portion 
of unsecured liabilities of holding company left in receivership 
 

• Certain claims (e.g., vendor claims) may be transferred to 
bridge company 
 

• Transfers that have a disparate impact only made if necessary 
to: 

• Maximize return to creditors left in receivership, and 
• Initiate and continue operations essential to the bridge 

company 
 

• FDIC has limited its discretion to treat similarly situated creditors 
differently 
 

 12 



Resolution Process: Termination of 
Bridge Company  

 
• Creditor claims satisfied through exchange of claims for newly 

issued securities in a new holding company (NewCo) or companies 
(NewCos) 
 

• Valuation of bridge company 
• Fresh start accounting  
• Prepared by bridge company, accountants, and consultants  
• Final valuation reviewed by FDIC advisor and approved by FDIC 

 

• Issuance and distribution of new equity, debt, and, possibly, 
contingent securities (warrants or options) in NewCo or NewCo(s) 
 

• Bridge company terminated upon FDIC approval of enforceable 
restructuring plan 
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Resolution Process: Capitalization of 
NewCo and Distribution of Losses  

Claims Waterfall ($B) 
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SPOE – Request for Public Comment 

• FDIC published a Notice in the Federal Register 
describing SPOE (78 FR 76614) 
 

• The Notice provides greater detail on SPOE and 
discusses key issues FDIC may face in resolution of a 
SIFI 
 

• The Notice requested public comment and views as to 
how SPOE could better achieve DFA’s policy objectives 
 

• FDIC is reviewing and considering all comments as it 
continues developing SPOE 
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International Coordination 
• FDIC is engaged directly with key jurisdictions which either host significant US 

SIFI operations or which serve as home jurisdictions to foreign SIFIs with 
significant US operations. 
 

• The U.S., the U.K., the European Union, Switzerland and Japan are the home 
jurisdictions for 27 of the 29 G-SIFIs designated by the FSB and the Basel 
Committee on Banking Supervision in November 2013. 
 

• This work has included FDIC – EC Joint Working Group, a forum created to 
exchange views with officials from both authorities on matters related to 
resolution and deposit insurance. 
 

• Includes work under the auspices of international member organizations such 
as the Financial Stability Board (“FSB”) and the Basel Committee on Banking 
Supervision to help identify and address obstacles to the successful execution 
of cross border SIFI resolution. 
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Bilateral Discussions 
• UK:  Following up on the joint paper of last December, FDIC 

conducted a staff-level cross-border resolution tabletop exercise 
and plans a principal-level exercise in 2014.  

• Switzerland and Germany:  Significant principal- and staff-level 
engagements with the Swiss Financial Market Supervisory 
Authority (“FINMA”), in the case of Switzerland, and the German 
Federal Financial Supervisory Authority (“BaFin”), in the case of 
Germany.  

• Japan:  Principal-level delegation to visit Japanese authorities to 
engage on resolution-related matters, including the conclusion of an 
exchange of letters for the purpose of information sharing.   

• China: FDIC also recently concluded a resolution related MOU with 
the People’s Bank of China. 
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ISDA  
• The disorderly termination of derivatives contracts arising out of the exercise of 

counterparty termination rights following the commencement of an insolvency or 
resolution action remains a significant barrier to cross-border resolution. 
 

• This problem has been identified by FSB, academics, financial institutions, and 
regulatory and resolution authorities; a solution will require work both at the regulator 
and industry level. 
 

• FDIC worked with other resolution authorities to develop a joint letter to ISDA, 
recommending that it amend its standard documentation to provide for short-term 
suspension of early termination rights and other remedies on the commencement of 
an insolvency or resolution proceeding or exercise of a resolution power with respect 
to a counterparty or its specified entity, guarantor, or credit support provider. 

 
• The FDIC continues to work with its foreign resolution authority counterparts as well 

as the other U.S. banking agencies to encourage ISDA to develop a protocol that 
could be used for amending its standard documentation.  The FDIC believes that the 
development of a solution has the potential to remove a key impediment to cross-
border resolution. 
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