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FSCS Background

» The Financial Services and Markets Act 2000 (FSMA)
» FSMA established a unitary regulator, the Financial Services Authority (FSA), the sole 

regulator for financial services firms including:
› banks;
› insurers (life and general); and 
› investment firms

» FSMA established the Financial Services Compensation Scheme (FSCS)  for investment 
business, deposit taking and insurance compensation

» FSCS replaced 8 existing compensation schemes – 3 statutory schemes including the 
Policyholders Protection Board and Deposit Protection Board and 5 non-statutory 
schemes including the Investors Compensation Scheme

» FSCS established with effect from 1 December 2001
» FSCS - a single point of contact for consumers in the event of a financial services firm 

being unable to pay claims against it
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Resolution Regime in the United Kingdom (1)

»Banking Act 2009 introduced the Special Resolution Regime for deposit firms
»The Bank of England appointed as the Resolution Agency

Special resolution objectives.
»The relevant authorities shall have regard to the special resolution objectives in using, or considering the 
use of: 
»(a) the stabilisation powers, 
»(b) the bank insolvency procedure, or 
»(c) the bank administration procedure. 

»Objective 1 is to protect and enhance the stability of the financial systems of the United Kingdom. 
»Objective 2 is to protect and enhance public confidence in the stability of the banking systems of the 
United Kingdom. 
»Objective 3 is to protect depositors. 
»Objective 4 is to protect public funds. 
»Objective 5 is to avoid interfering with property rights in contravention of a Convention right (within the 
meaning of the Human Rights Act 1998).
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Resolution Regime in the United Kingdom (2)

Part 1 of the Banking Act 2009

»(1)  The purpose of the special resolution regime for banks is to address the situation where 
all or part of the business of a bank has encountered, or is likely to encounter, financial 
difficulties. 

»(2)  The special resolution regime consists of -

› (a)  the three stabilisation options, 

› (b)  the bank insolvency procedure (provided by Part 2), and 

› (c)  the bank administration procedure (provided by Part 3). 

»(3)  The three “stabilisation options” are -

› (a)  transfer to a private sector purchaser (section 11), 

› (b)  transfer to a bridge bank (section 12), and 

› (c)  transfer to temporary public ownership (section 13). 
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Contribution to costs of special resolution regime (1)

S214B of the Financial Services and Markets Act 2000

» Contribution to costs of special resolution regime

» (1)This section applies if -

› (a)  a stabilisation power under Part 1 of the Banking Act 2009 has been exercised in 
respect of a bank, building society or credit union within the meaning of that Part 
(“the institution”); and 

› (b)  the Treasury think that the institution was or was likely to have been, or but for 
the exercise of the power would have become, unable to satisfy claims against it. 

» (2)  The Treasury may require the scheme manager to make payments (to the Treasury 
or any other person) in respect of expenses of a prescribed description incurred (by the 
Treasury or that person) in connection with the exercise of the power. 
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Contribution to costs of special resolution regime (2)

S214C Limit on amount of special resolution regime payments 

»(2) A “special resolution regime payment” is—

› (a) a payment under section 214B(2); or 

› (b) a payment required to be made by the scheme manager by virtue of section 61 of the 
Banking Act 2009 (special resolution regime: compensation). 

»(3) Notional net expenditure is—

› (a)  the total amount of expenses that would have been incurred under the compensation 
scheme in respect of the institution if the stabilisation power had not been exercised and the 
institution had been unable to satisfy claims against it, minus 

› (b)  the total amount that would have been likely, at the time when the power was exercised, to 
be recovered by the scheme manager in respect of the institution in those circumstances. 

»(4) Actual net expenditure is—

› (a)  the total amount of expenses (other than special resolution regime payments) actually 
incurred by the scheme manager in respect of the institution, minus 

› (b)  the total amount actually recovered by the scheme manager in respect of the institution.
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Contribution to costs of special resolution regime (3)

Contributions under section 214B: supplementary

»(1)  This section supplements sections 214B and 214C. 

»(2)  The scheme manager must determine—

› (a)  the amounts of expenses (other than interest) that would have been incurred as 
mentioned in section 214C(3)(a); and 

› (b)  the time or times at which those amounts would have been likely to have been 
incurred. 

»(3)  The Treasury, or a person designated by the Treasury, must in accordance with regulations 
appoint a person (“the valuer”) to determine—

› (a)  the amounts that would have been likely, at the time when the stabilisation power was 
exercised, to be recovered as mentioned in section 214C(3)(b); and 

› (b)  the time or times at which those amounts would have been likely to be recovered. 

»The person appointed under this subsection may be the person appointed as valuer under 
section 54 of the Banking Act 2009 in respect of the exercise of the stabilisation power. 
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The Investment Bank Special Administration Regulations 2011

» (1) These Regulations provide for a procedure to be known as investment bank special 
administration (“special administration”). 

» (Please note that this regime covers investment firms as well as investment banks)

» (2) The main features of special administration are that—
› (a)  an investment bank enters the procedure by court order; 
› (b)  the order appoints an administrator; 
› (c)  the administrator is to pursue the special administration objectives in accordance 

with the statement of proposals approved by the meeting of creditors and clients and, 
in certain circumstances, the FSA; and 

› (d)  in other respects the procedure is the same as for Schedule B1 administration 
under the Insolvency Act, subject to specific modifications, and the inclusion of 
certain liquidation provisions of the Insolvency Act.
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The Investment Bank Special Administration Regulations 2011

» Special administration objectives
» 10.—(1) The administrator has three special administration objectives (“the special 

administration objectives”)—
» (a)  Objective 1 is to ensure the return of client assets as soon as is reasonably 

practicable; 
» (b)  Objective 2 is to ensure timely engagement with market infrastructure bodies and the 

Authorities pursuant to regulation 13; and 
» (c)  Objective 3 is to either—

› (I)  rescue the investment bank as a going concern, or 
› (ii)  wind it up in the best interests of the creditors.

» FSCS has dealt with 3 failures under the Special Administration Regime (SAR):
› MF Global UK Limited
› Worldspreads Limited
› Pritchards Stockbrokers Limited
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FSCS funding and the allocation of resolution costs

» Resolution costs are allocated to the relevant class in which the failure would, 
or has occurred

» If FSCS contributes to the cost of a resolution e.g. transfer of insured deposits 
to another firm, FSCS can only contribute the amount that would have been 
paid in the event of  a payout

» FSCS is currently ex-post funded

» FSCS has a commercial borrowing arrangement with a syndicate of banks

» FSCS has the ability to request funding from the National Loans Fund – part of 
the UK Debt Management Office

» Dunfermline Building Society – failure dealt with under the Banking Act 2009 
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Dunfermline Building Society – March 2009

» The Dunfermline collapse required the UK authorities – the Treasury, Bank, and Financial Services 
Authority – to use the new powers created in the Banking Act 2009. 

» The Act included a ‘Special Resolution Regime’ to protect savers by allowing funds to be moved 
swiftly out of a weak institution in order to safeguard deposit-taking business. This gave the UK 
authorities new tools to rescue troubled institutions – including allowing temporary public ownership of 
banks, and the onward sale of bank assets to another financial institution. 

» The following transfers were made by the Bank of England, in its role as lead resolution authority: 
» Retail and wholesale deposits with some mortgage assets were transferred to Nationwide following a 

competitive process. 
» Dunfermline’s social housing loan portfolio was moved briefly to a bridge bank which was wholly 

owned by the Bank of England. It was then later sold to Nationwide following a competitive process in 
June 2009. 

» The remaining Dunfermline business was placed into the Building Society Special Administration 
Process, including the commercial property assets. This is being administered by accountancy firm 
KPMG, which is seeking to extract the maximum value it can from the remaining business. 

» The Treasury provided on 30 March 2009 approximately £1.6bn cash to Nationwide to meet the 
shortfall in retail and wholesale deposits and mortgage assets transferred to Nationwide. In return, the 
Treasury has a claim in the Dunfermline administration process. Any amounts that the Treasury is 
unable to recover from the administration can be recovered from the FSCS, subject to a ‘cap’ currently 
being calculated by the independent valuer, Smith & Williamson. 

» its last financial statements, FSCS made a provision of £505m for Dunfermline Building Society based 
on the latest information available to it
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FSCS Funding Model 
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Proposed new FSCS Funding Model – from 1 April 2013
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Possible changes to the UK resolution regime

» A review currently underway of the Investment Bank Special Administration Regulations 2011.

» A report to the Treasury was due before the end of January 2013 and the report will be laid before 
Parliament.

» In August 2012 Her Majesty’s Treasury published ‘Financial Sector Resolution: broadening the regime’ 
looking at introducing resolution powers for:

› investment firms and parent undertakings; 

› central counterparties (CCPs); 

› non-CCP financial market infrastructures (non-CCP FMIs); and 

› insurers. 

» Following the consultation the Banking Act was amended to introduce resolution powers for:

› investment firms and parent undertakings (systemic firms)

› central counterparties (CCPs)

» On non-CCP financial market infrastructures (non-CCP FMIs) and insurers the Government 
acknowledges the arguments presented by stakeholders and will consider how best to move forward 
and implement the changes if appropriate.

» Continued dialogue between the authorities and industry participants.

» European Recovery and Resolution Directive – outcome awaited.
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